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'UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK.

- - - - - - - - - - - - - - - - x

k)
In re ' o e Chapter 11

METALLURG, INC. and

SHIELDALLOY METALLURGICAL . S

CORPORATION, - B : Nos. 93 B 44468 (JLG)
o - : 93 B 44469 (JLG)

Debtors. e (Jointly Administered)
- m e e e e e e m e e e e me, e e X

SETTLEMENT AGREEMEN?‘OF ENVIRONMENTAL CLAIMS
AND ISSUES BY AND BETWEEN THE DEBTORS AND THE
UNITED STATES OF AMERICA AND THE STATE OF NEW JERSEY

WHEREAS Metallurg, Inc., ("Metallurg"), a New York
corporation, and Shieldalloy M;tallurgical Corporation
(*Shieldalloy"), a New York corporation (collectively, the
"Debtorsﬁ), filed with the ﬁnited States Bankruptcy Court for the
Southern District of New York (the "Court") voluntary petitions
for relief under Title 11 of the United States Code (the
"Bankruptcy Code") on September 2, 1993 (the "Petition Date")
(collectively, the "Chapter 11;Cases").

WHEREAS the State of}NeW-Jersey ("New Jersey"), on
behalf of the New‘JerSey Department of Environmental Protection
("NJDEP"), filed Proofs of Claims numbered 91, 96, 357 and 358,
respectively (the "New Jersey éfOOfs of Claim"), in the Chapter

11 Cases on or about August 12;:1994, alleging,'inte: alia;

liability of the Debtors to New Jersey under the New Jersey Spill\

Compensation and Control Act; N;J.S.A. 58:10-23.11 et seq.
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("Spill Act"), and the Comprehensive,Envirdnmentaleesponse,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. s
9601 et seq. ’ -

WHEREAS New Jersey éiieged in the New Jersey Proofs of
Claim,‘ig;g; alia, that the Debtbrs_were jointly and severaily
liable’for responSe'costs inéu?red and to be incurred by New
Jersey in the course of respondihg to releases and'threateﬁed
releases of hazardous substances into the environment.

WHEREAS the United States of America (the "United

States"), on behalf of the'Unffed States Environmental Protection

‘Agency ("EPA"), the United States Department of the Interior

("DOI"), and the United States Nuclear Regulatory Commission

("NRC"), filed proofs of claim invthe Chapter 11 Cases 6n or

“about August 14, 1994 (the "Fedefal Proofs of Claim"), alleging,

- inter alia, liability of the Debtors to the United States under

the Comprehensive Environmental Response, Compensation and

‘Liability Act of 1980, as amended, 42 U.S.C. § 9601 et sedq.

‘("CERCLA"), theTResourcé‘Conservation and Recovery Act, as

amended, 42 U.S.C. § 6901 et seq. ("RCRA") and the Atomic Energy
Act of 1974, as amended, 42 U.S.C. § 2011 et seq. (the ﬁAtomic
Energy Act").

WHEREAS the United States alleged in the Federal Proofs

of Claim, inter alia, that the Debtors were jointly and severally

. liable for response costs incurred and to be incurred by the

United States in the course of responding to releases and
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threatened releases of hazardeus‘substances into‘the environment
from certain Sites. | ' | »

WHEREAS on or about‘February 18, 1994, the United
States of America, through 1ts Department of Treasury, Internal
Revenue Service (the "IRS"), flled a Proof of Clalm agalnst
Metallurg on account of due and ow1ng, but unpaid, federal
withhblding, Federal Insurance Contrlbutlon Act ("FICA") and
income tax llabllltles, together w1th prepetltlon interest and
penalties accrulng thereon, in the total. amount of $9,742,894.69
(the "IRS Prepetition Claim") .

WHEREAS Metallurg 1s ent1tled to an 1ncome tax refund
from the United States for the 1989 tax year in the total amount
of $723,714 (the "Tax Refund Amount") ‘

| WHEREAS the Tax Refund Amount consist of two
components: (1) $594,249 owed to Metallurg for the 1989 Tax Year, -
and (2) $129 465 owed to'Frankel Metal Co., a non-debtor |
subsidiary of Metallurg, for the tax perlod endlng July 31, 1989
wh1ch amount shall be paid to Metallurg

WHEREAS after a review of the IRS Prepetitidn Claim;
the IRS has determined that Metallurg is*indebted to the United
States on account of prepetitién federal tax liabilities in the
total amount of $105 847.00 (the "Tax Amount Dueﬁ)

WHEREAS unless the automatlc stay imposed by Section

362(a)(7) of the Bankruptcy Code is modlfled to permlt the
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' Government to offset the Tax ﬁefund‘Amount against the Tax Amount
Due, the United States may not effeotuateZSuch a setoff.

| | -WHEREAS the United States and Metallurglhave agreed
that, subject to‘the Court’s epproval"the‘ﬁnited States will
offset the Tax Refund Amount agalnst the Tax Amount Due. |

WHEREAS as a result of such setoff, the Debtors’
prepetition'federal ta# liabiIities'shall'be satisfied in full,
and the ptincipal amount of the Tax Refund Amount shall be
reduced to $618,367 (the "NetoTax Refund Amount") .

| WHEREAS Metallurg oﬁns.all of the outstanding stock of
Shieldalloy. |

WHEREAS Shieldalloy'owns-and operates'avmetal alloy and
specialty metals manufacturlng fac111ty located 1n Newfield, New
~Jersey (the. "Newfleld site").

' WHEREAS on October S"1988 Debtors and the NJDEP
ventered into an Admlnlstratlve Consent Order whlch as amended in
August 1989 and September 1992 requlres the cleanup and/or
remediation of hazardous substances and pollutants known‘or

- subsequently discovered at the Newfield site.

WHEREAS Shieldalloy‘owns and operates a metal alioy and
specialty metals>manufacturin§vfacility in Cambridge)uOhio (the.
"Cambridge site"). - | |

WHEREAS in the absence bf this Settlement hgreement,
the Debtors would have'objected to the New Jersey Pfoofs of

Claim.
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' WHEREAS the Debtors and New Jersey desire to resolve'
the New Jersey Proofs of Cla1m 1nclud1ng certa1n alleged
env1ronmental flabllltles of the Debtors and the amount of
financial assurances to be posted by the'Debtors ingconnection
w1th the Newfield site. « ’

WHEREAS in the absence of this Settlement Agreement
the Debtors would have objected ‘to the‘Federal<Proofs of Claim.

EHEREAS the Debtorsxandfthe United States desire to
resolve the Federal Proofs of Claim, 1nclud1ng certa1n alleged
environmental llab111t1es of the Debtors and the amount of .
f1nanc1al assurances to be posted by the Debtors in connection
with the Newf1eld and Cambr1dge sites.

WHEREAS in exchange for Sh1eldalloy s agreement to post
certain financial assurance for the cleanup and remedlatlon of
the Newf1eld s1te, and the'other terms set forth below in this
Settlement Agreement, the Un1ted States will withdraw the Federal‘
Proofs of Claim to the extent: that they assert cla1ms for
environmental response costs and natural resource damages
‘assessment'to be incurred by the‘United States in'the future at
the Newfield.site

WHEREAS 1n exchange for Sh1eldalloy s agreement to post
certaln financial assurance for the cleanup and remedlatlon of
the Cambr1dge site pursuant to the entry of a final Consent Order
in the actlon entitled tate of Oth V. Sh1eldalloy Metallurgical

" Co., Guernsey County Court,of‘Common Pleas, Case No. 95-CV-242,
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ahd thé other terms set férthGin thét final Cohsent Order and
‘below in this Settlement Agreément, the United States will
withdraw the Federal Proofs'of,Claim td the e#tent that ﬁhey
‘assert-claimé for ehvironmental response ahd natural résoﬁrce 1
damages assessment costs to be incurred by the United States in
the future ét the‘Cambridge,site.
| WHEREAS in consideration of, and in exchange for, the

promises and covenants herein,’ and intending to be legally bound
hereby, the Debtors and New Jefséf through their authorizéd
representatives hereby agree to the terms and provisions of this
Settlemént Agreement . | |

| WHEREAS in considerafion of, and in exchange for, the
promises and covenants hérein, and intending to be_legally bound
hereby, the Debtoré‘and‘the United Stéﬁes thrbugh their
authorizéd_representativeé hereby agree to thé terms and
provisions of this Settlement Agreement.

WHEREAS settlement of the matters governed by this
Settlement Agreement-is in the .public interest and an appropriate
means of resolving these matters.

NOW THEREFORE,'without the édmission bf liability or -
any adjudication on any issue df fact or law, aﬁd upon the
consent and égreement of the parties to this Se;tlement AgréementA
by their attorneys and authorized officials, it is hereby agreed

as follows:

NYFSO0S...:\40\63140\0003\180\AGRN226L. 226G



DEFINITIONS

Invthis Settlement Agreement,"the following terms shall
have the follo;ing meénings: | |

a. "Administrativé Expense Claim" has the meaning as
defined in the ‘Second Amended;Plaﬁ of Reorganization. y

 b. "Allowed Général Unsecured Claim" shall havé the 
»meéning as defined in the Second Amended Plan.of‘Redrganizatioh.

c.. "Allowed Claim"ﬂshéll have the meaning as defined

in the Second ‘Amended Plan of'Reorganization.v

. d. "Atomic Energy Act" shail mean the Atomic Energy
Act of 1974, 42 U.S.C. § 2011 et seq., as now in effect or
hereinafter amended. o

el | "CERCLA" shall méan the Comprehensive
EnvironﬁéntallReSPOnse, Compensation and Liability Act of 1980,
42 U.S;C. § 9601 et seq., as néw_in effect or hereinafter
amended. B

| £. "Claims" has the meaning as defined iﬁ the Second

Amended Plan of Reorganization.

g. "Disclosure Staﬁement" shall mean-the.disclqsure
statement filed by the Debtors wiﬁh the Bankruptcy Court on May
15, 1996, aslmay be aﬁended frdm time to time.

h. "DOI" shall @ean the United States Deparfment of
the In;erior and any legal succéssqr thereto. (

Si. "Effective Date" shall have the meaning as defined

in the Third Amended Plan of Reorganizatioﬁ.

[
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| j. "Environmentalerdjects" shall mean those projects
to be performed pursuantbtb tne NJ ACO; p;gz;ggg, however, that
nbthing in thig Settlemeﬁt Agfeeﬁént shall affedt any additional
obligations of the Debtors under the NJ ACO.
| k. "EPA" shall mean the United States Environmental
Protection Agency and any legél successor thereto.

1. "Federal‘Proofsédf'CIaimﬁ.shall mean all of the
proofs of claim filed by the.Uhited'Statés on behalf of the EPA,
DOI and NRC in the Chapter lllbases. |

m. "Final Order" shall ﬁean any order of the Court as
to which the time to appeal, petition for certiorari. or move for
reargument or a rehearing has expired and as to which no appeal,
~petition for certiorari, or cherAproceedings for'reargument or
rehearing shall éhen be pending or as to which any right-toA
appeal, petition for certiorari, reargue or rehear shall have
been waived, in writing in for& énd subsﬁance_satisfactory to the
Debtors. Additionally, in-the*event that an appeal, writ of
certiorari, or reargument orvréhearing thereof has been éought,
such order of the Court shall have been affirmed by the highest
court to which such ordér was appealed, or»certiorarivhas been
denied or from which'rearguMent or reheéring was sought, and the
time:to take any'furthervappeéi,'petition'for cértiorari or move
for reafgument.or rehearing éhéil have expired. |

n. FLOC Trust Accoﬁnﬁ" shall mean thaﬁ certain Mellon

Bank, N.A. account no. 102-71K ‘maintained by Shieldalloy for the
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benefit of the NJDEP pursuaﬁt:te the Adﬁinistrative Consent Order .
‘dated October 5, 1988 as amended‘in<August 1989‘and September
1992, which ingludes (1) ‘the éash proceeds derived from the
letter of credit no. 693 issued_by National Westminster Bank PLC.
for the benefit of NJDEP,-(Z)%the letter of credit in theﬁamount’
of $8.0 million issued by Deuesche Bank for the benefit»of NJDEP,
or-the_cash.proceeds (3) the ieﬁter'or credit in ;he amouht of
$200,000 issued by Midlantic Bank for the behefit Qf‘tﬁe NJDEP er
the cash proceeds, and (4).a1ﬁ acerued earnings in respeet
thereof. | .

0. "NJ ACO"‘shall'ﬁean the»Administrative Consent -
Order dated October 5, 1988, as amended.in Augﬁst 1989'and

September 1992, entered'into‘by the Debtbrs and the NJDEPL
| p- "NPL"rshail mean the National Priorities'List; 40
C.F.R., Part 300, Appendix B. | |
| q. "New Jersey" shall mean the. State of New Jersey

and "NJDEP" shall mean the New Jersey Department of Env1ronmenta1
‘Protectlon.

r. "Plan of Reorgaﬁisation" or "Plan" shall mean any
Plan of Reorganization that has been confirmed or becomes |
effective in the Chapter 11'Cases, as it may be amended from time
to time. | | -

s . "Preconfirmatioqf refers to the period of time

preceding confirmation of the Plan.

|
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t. "Postconfirmatidn" refers to the period of time on

'or after confirmation of the'Plan.

‘ Y ; , : ) N o
u. "Prepetition” refers to the time period prior to

September 2, 1993.
v. "Postpetition refers to the time period from and
after September 2, 1993.

.fW.- "RCRA" shall mean the'ReSOurce Cbnservatibn and
Recovery'Act, 42 U.S.C. § 6901:g; seqg., as now in effect or
hereinafter amended.. ' | |

x.  "Refund Amount"fShali mean the excess,_if any,
when the ReQised Predetermined;Cost is subtracted from the Posted
Financial Assurance Fund. | |

| y. "Second AmendedéPiah'of’ReQrgahizatidn" refers t6 
the certain joint plan of reorganization dated May 24, 1996 as

filed by the Debtors with the Bankruptcy Court for the Southern

District of New York, as may bejamended-from time to time.

z. ‘"Settlement Agreeﬁent" shall mean this Settlement
Agreement. '

aa. "Sites" shall me%n”the Cambridge and Newfield
facilities described above. |

bb. "United States" shall mean the United States of

-America.

cc. Environmental terms not otherwise defined shall
have the same meaning provided by the governing environmental law

at issue.

10
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l.ddﬁ Bankruptcy”tetms net'otheruise defined shail have
the same meaning provided hy the Bahkruptcy Code or in the Second
Amended Plan QE Reorganizationé'aS'may be fuftherramended.
| o JURISDICTION | |
1. - The Court has jurisdiction over the subject mattef
hereof pursuant to 2é U.S. C §§ 157, 1331,'and’1334,'and 42
U.S.C. S8 19607 and 9613 (b), and '33 U.s.c. § 1319,
" PARTIES BOUND; SUCCESSION AND ASSIGNMENT
2. This Settlementhg;eement applies to, 1s.bihding
upon, and shall ihure to the‘benefit of New Jersey, the United
"States, the Debtors and;;to the extent provided herein, the
Debtors’ legal successors and assigns, and'any trustee) examiner
or receiver appointed in the Chapter 11 Cases. Nothing cohtained
in this Settlement Agreemeht, ihdluding'without'limitation‘this
paragraph'2, shall be used as évidence that ahy entity other than
the Debtors is a "successor" or "assign" of any of the Debtors.
INTERNAL REVENUE SERVICE PREPETITION CLAIM
3. SubJect to the approval of th1s Court, Metallurg
and the United States agree that the automatic stay imposed by
Section 362(a) (7) of the Bankruptey'Code shall_be modified for,
the limited purpose'ana to the;iimited extent, of permitting the
United States to offset the Tai‘Refund Amount against the Tax
- Amount Due (the "Setoff").
4. As a result of the Setoff, Metallurg 'S prepetltlon'

federal tax 11ab111t1es shall be sat1sf1ed in full

11
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5. Within a reasonable time after the entry of this
Settlement Agreement the Un1ted States shall refund the Net Tax
Refund Amount plus accrued 1nterest if any, to Metallurg (the
"Total Net Tax Refund") '

6. The United States hereby withdraws the IRS
Prepetition Claim. ’
| ALLOWANCE OF CLAIMS

7. With respect to' the treatment of the Federal

Proofs of Claim and the New Jersey Proofs of Claim, under the
Debtors’ Plan of Reorganlzatlon the Debtors and the Un1ted States
and New Jersey agree as follows
A. Allowance of Federal Clalms

a. The Un1ted States shall have an Allowed
General Unsecured Claim agalnst Sh1eldalloy in the amount of
$178,192.92 for prepetition response costs incurred by EPA at the
Newfield site; ,
| b. The United States shall have an Allowed
General Unsecured Claim aga1nst Sh1eldalloy in the amount of
$41,562.35 for prepetltlon response costs incurred by EPA at the
Cambridge site; | | .

¢. The United States shall have an Allowed |
Administrative Claim against Shieldalloy relating to the Newfield
site (i) in the amount of $191,177.23 for EPA’s postpetition
+ response costs; and (ii) in the#amount of $4,967;00, for DOI’'s

natural resource damages assessment costs subject to

12
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Shieldalloy’s receipt and apprévai of cost doéumentation_fpr
DOI’s postpetition respdnse costs; |

%d. ' The United States éhall'have an Allo&éd
Administrative Claim against Shieldalloy relating to the
Cambridge site (i) in an amount of not less_than $94,209;8§, but
"not more than $108,046.73, subject to Shieldalloy’s'receipt and
approval of documentation for costs incurred aftér April 30, 1996
for EPA’s postpetition responsé costé, and (ii)'ih the amount of
.$4,714.67 for DOI’s postpetition natural resourceldamages
assessment costs; | |

e. The NRC shall have an Allowéd General
Unsecured Claim against Shieldalloy in the amount of $41,6;3.63
for prepetition licensing fees1owed by Shieldalloy in connection
with the Newfield and Cambridge sites. |
| The NRC'’'s postpetition liéensing feés owed by'
-Shieldalloy in connection withtthe Newfield and Cambridge sites
shall:be paid‘in the ordinéry.éourse of business.

- g. Within sixiﬁonths after substantial
consummation of the Plan of RedrganiZation,‘br such other time as
‘the parties may agree, Shieldailoy shall commence the
enhancement, restoration and cfeation of certain.Wetlands‘in and
around the Newfield site és set forth in the attaéhed July 24,
1996 workplan (Exhibit i). Shieldalloy shall obtain approval
from DOI for the_enhancement pfoject to be performed? Completion

of the enhancement, restoration and creation of such wetlands

13
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shall be in full and complete&satisfaction of,DOi’s prepetition
~ claim for natural resource damages ét the Newfiéld site. New
"Jersey and DOI%égree to utili?e their best éffbrts to coordinate
their app;ovals of the enhancémént project to be’performed under
‘this paragraph. Such enhancement shall not be considered

\

complete absent DOI’s Certiﬁ};atipn‘that the enhéncemen; is
complete. ; v
| h.  Within six months after the earlier of the
Effective,Daté or the entry of:a Consent Order-forOPefmanent
Injunction to be filed in Ohio State Court, Shieldalloy shall
purchase and commence enhancemént of certain acfeage adjacent to
or near‘the‘Cambridge'site iﬁ_;ccéraance with the final Consent
'Order in the action entitled Sﬁate of Ohio v, Shieldailoy'
Metallurgical Co., Guernsey County Court of Common Pleas, Caée
No. 95-CV-242. Shieldalloy shail-obtain approvai from DOI for
~the property purchased and the:enhancement project to be
performed thereon. Coﬁpletiontdf the enhahcemept of such acreage
shall be in full and completevsatisfaction of DOI’'s prepetition
claim for natural resource damages at the Cambridge site. Such
enhancement shall not be'considered complete ébsent_DOI’s
certification that the enhancément_is complete.
B. Allowance of New Jerseylcfaims

i, New Jersey,§héi1 have an Allowed General

Unsecured Claim against Shieldalloy in the amount of $319,254.10

for prepetition response costs incurred by NJDEP;

14
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j.. New Jersey shali have an Allowed General
Unsecured Claim agains; éhielballoy in the amount of $598;491;42
for prepetitiog New Spill Fﬁng Authorization; | |

- k. New Jerséy.shall7have>an Allowed
Administrative Claim against Shieldalloy in an amount 'of not less
than $262.912.12, but not more than $270,242.69, subject to |
Shieldalloy’s receipt and app:oﬁal of NJDEP Offi;é of Natural
Resources cost documéntation for the period from September 9,
- 1993 to April 12, 1996, for NJDEP’'s postpetition response costs
at the Newfield site; ' | |

.1. Within'six.mohths after substantial
consummation of the Plan of Réorganization or such other time as
the parties may_agrée, Shieldalloy shall commence the |
enhancement, restoration and creation of certain wetlands in and
around the Newfiéld site'as sét forth in the attached July 24;
1996 workplan (Exhibit 1). That wetlands project shall not be
considered complete until thé-ﬁJDEP Office of Natural Resource
Damage has certified the complétion of the project. 1In
compensation for the claim fdrynapural fesource damages for
intérim lost use.of_groundwate£; New Jerséy shall have an allowed
general unsecured cléim againsé Shiéidalloy in the amdunt of $1.3
million. Shieldalloy estima£é$bthat the total recovery on
éccount of this claim under Cléss 4F of the Plan will result in a
cash distribution td New'Jersey on the‘Effective;Date iﬁ the

amount of $275,000. The completion of these actions shall‘ 
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const1tute full sat1sfactlon of New Jersey’ s pre petltlon cla1ms

‘for damages to wetlands,yand for 1nter1m lost use of groundwater

9.
[

ALLOWED CLAIMS FOR PENALTIES
'A." Allowance of Federal Penalty Cla1ms

8. The Un1ted States shall have an Allowed General

Unsecured Cla1m -against Sh1eldalloy in the amount of $497,000

: .(the "Civil Penalty Cla1m") ini full resolution and sat1sfactlon

‘of the ClVll penalty amounts clalmed by the Un1ted States 1n
United States of Amerlca V. Sh1eldalloy__grporatlon, C1v1l Actlon B
‘86 4016 D1str1ct of New Jersey ‘ The C1v1l Penalty Cla1m shall
be entitled to the treatment under the Plan descr1bed below in i
paragraph 10 of th1s Settlement Agreement
B. Allowance of New Jersey Penalty Cla1ms

9. , " New Jersey dn behalf of NJDEP shall have an
Allowed General Unsecured Clalm aga1nst Sh1eldalloy in the amount
- of $100 000 in full resolutlonwand sat1sfactlon of penalty
amounts claimed ‘by New Jersey under the Solid Waste Management
Act, N.J.S.A, 13:E-1 et §_g.,1and«the Water Pollutlon”Control
Act, N.J.S.A. 58:10A-1 et seq., ("WPCA"), and 1n ‘the 'amount of
$38, 000 in full resolutlon and sat1sfact10n of penalty amounts
cla1med under the WPCA.- The . Penalty Claim shall be ent1tled to
the treatment under the Plan descrlbed below in paragraph 10 of

th1s Settlement Agreement .

i 16 -
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TREATMENT OF ALLOWED CLAIMS
‘10. All Allowed Genefal Unsecﬁred Claihs under or
pursuant to the terms of this Settlement Agreement shall be
classified asd"Shieidalloy Envifehmental Claims" under the Plah,

and in the event the Plan is confirmed by the Bankruptcy Court

‘ | C .
and the Plan is consummated, the holders of Claims in that Class

shall on the Effective Date, ei’as soon thereafter ﬁracticable,
' receive a cash paymenﬁ on a brg ﬁata basis equal to the sum of:'

| i) - 50% of“theltotai value of new common stock
(as statedzin the Disclosufe Ssatement) that would have been
distributed under the Plaﬁ to the holder of such Allowed General
Unsecured Claim had it been, aslof the EffeetiveiDate, the holder
of an Allowed Claim in "Class 4C-SMC Unsecured Claims" as defined
in the Second Amended Plan.ofdﬁeorganization; and

| | ii) 66 2/3% oflthe principal amount of New
Secured Notes that would have Peen distributed to the holder of
:such claim on a pro rata basis had it been; as of the Effective»
Date, the holder. of an Ailowedelaim in ﬁClass‘4C-SMC-Unsecured
Claims" as defined in therSeeohd'Amended Plan ef Reorganization;
and | o

iii) the ﬁro'raEa amoﬁnt of cash that ﬁduid‘have

been distributed_to the holder;of such Allowed General Unsecured
Claih had it been, as of the E%feetive Date,rthe holder of an
Allowed Cleim in "Class 4C-SMC Unsecured Claims" as defined in

the Second Amended Plan of Reo%ganization.,

17
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In consideration of the caeh payout‘on account of the
Allowed General Unsecured Clai@s as descfibed above in this
paragraph, thernited States hereby waives any rightvto receive
’eny Common Stock, any New Secufed Notes, or any payment on
account of accrued interest in‘fespect of the New Secured Notes,
er any other payments made to.ﬁolders,of Allowed Claims under the.‘
Plan whether paid upon~consummaﬁion of the Pien or anytime
thereefter. Further, except as provided for in thie Agreement,
‘the United States waives any r%ght to receive any distribution
‘under the Plan on account of the Federal Proofs ef Claim filed
against Metallurg. |

.In-considerafion of the cash payout on account of the
- Allowed General Unsecured Cleiés es described abovehin this
paragraph, New Jersey hereby weives any right to»receive any
Common Stock, any New Secured &otes, or any payment on account of
accrued interest in respect dfﬁfhe New Secured.Notee; or any.
'ether payments made to holders}of Allowed Claims whether paid
upon consummation of the'Plan or anytime thereafter. Fureher,
except as pfovided for in this%Agreement, New Jeisey‘waives any
right to.receive any distribution under the,Pian on account of
the New Jersey Proofs of Ciaim:filed against Metallurg.
11. In no eveht'sha#l‘the-general‘unsecured claims
_ellbwed or to be allowed pursuant to this Settlement Agreement be-

subordinated to any other allowed general unsecured claims

pursuant to any provision of tne;Bankruptcy Code or other

18
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applicable law that anthorizee‘er,provides for subordination of
allowed claims, including witnbur limitation,.Sections 105, 510
and 726 (a) (4) of the Bankruptcy Code.

12. The New Jersey Proofs of Claim shall hereby be
deemed amended to include a11 natters addressed in this
Settlement Agreement but not already included in the respeetive
éroofs of Claim.

13. The Federal Proofs of Claim shall hereby be deemed
amended to include all matters addressed in this Settlement
Agreement but not already inc1hded in the respeétive Proofs of
Claim. | o

REQUIRED FINANCIAL ASSURANCE WITH RESPECT TO
. PERFORMANCE OF THE WORK AT THE. NEWFIELD SITE

14. For purposes of determlnlng financial assurance
only, Shieldalloy and New Jersey and the United States have
identified the Environmental Projects'to be performed at the
Newfield site. Shieldalloy and the Uniﬁed States have agreed
that for purposes of determining financial_assurance only, the
dollar amounts assigned to each of the Environmental Projects
(the "Predetermined Costs™) are as follows: |

The Environmental  Dollar Estimate’
Projects (in millions)

Phase II Lagoon Closure
Remediation of Chromium
Hydroxide Sludge '
(including remdval, filter
press, shipment and disposal) - $3.3
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Removal of Liners, Sampling of
Soils, Any Treatment or Removal
of Contaminated Soil and Final

4 Grading and Seeding of Area ' 2.3
Soil Remediation ‘ l
Capital Costs 1.8
Operation and Maintenance Costs .5

Sediment Remediation.
Sediment Capital Costs 1.
Operation and ‘Maintenance Costs o

Groundwater Remediation ’ . ' 9.

Future Oversight Costs ‘

NRC Slag Pile Remediation 5.

Wetlands Restoration-

Building Decontamination

Stormwater Control =

N WU O PPN

15. The total cbst,;for,financial assurance purposes
- only, of completing the Enviroﬁmental Projects (the "Total
Predetermined Cost") is $25;614,000;

16. Shieldalloy agrees to provide, create-or make
available phe following fundta% financial assurance for the
benefit of the United Statesjaﬂd New Jersey with respect to the
Environmental Projects required to be performed at the Newfield
site: | |

A. At or prio£ to thé.Effective Date,
Shieldalloy shall establish a cash reserve, letter of credit, or
a combination thereof, in the‘Jmount of $4.25 million dollars for
the benefit of the United States and New Jersey.

| B. Within five business days of Metallurg’s
receipt of the Total Net TaaneEund Amount as prévided in

paragraph 5 above or the Effective Date of the Plan, whichever is
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1ater,‘Shie1dalloy shall (i)idepoSit cash‘into a trust'account
for ‘the benefit of the Un1ted States and New Jersey in an amount
' equal to. the Tota1 Net Tax Refund Amount or (ii) purchase a
1etter of credit for the beneflt‘of the United States and New
Jersey in an amount equal to tneFTotal Net Tax Refund Amount.
The Total Net Tax Refund Amount shall be above and beyond the
$4.25 million that Sh1e1dalloy shall provide pursuant to
‘paragraph 16A above. |

| c. Thevexistinngetter of credit previously.
posted for the benefit of the NRC in connection with the Newfield
site in tne amount of $750,000ishail be draw down by the NRC and
the proceeds shall be depos1ted into a separate trust account for
the benefit of NRC; prov1ded however, that at Shieldalloy’s
option it may obtain a new 1etter of ‘credit for the benefit of
the NRC in the_amount of $750,600 inAreturn for.the proceeds of
the prior letter of credit (the "NRC Financial Assurance Fund") .

- D. The financral assurance posted by Shieldalloy
pursuant to paragraphs 16A-16C above, including any accrued
earnings thereon, shall constitute the "Joint Financiai Assurance
Fund."

J17. ‘Shieldalloy ﬁrefdously established three letters
of'oredit for the benefit of the State of New Jersey to secure
the cleanup of the Newfield s1te

1. Letter of CredltmNo 693 1ssued by Natlonal

Westmlnster Bank PLC (which has been drawn down
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upon and the.proceeds reside in'Mellen Bank Trust

Account No. 102-71K);
4

2. Letter of Cred1t No. 839- 51177 issued by Deutsche
Bank; and — ‘
3. Letter of Cred1t No. 701175 issued by Midlantic

 Bank in the amount of $200,000.

Neither these 1etters of cred1t nor the proceeds
derived from these letters of credit or the accrued earnings
thereof‘are'assets of the'Debters"estates. These letters of
credit and the proceeds and accrued earnings derived from the
‘1etters of credit shall not be subject to the continuing
jurisdiction of the Court pursuant to this Settlement Agreement
but are referred to herein only to‘describe the parties'
agreement w1th respect to the Jolnt Financial Assurance Fund
Nothing in th1s paragraph sha11 affect the dispute resolution
procedures set forth in paragraphs 28-36, including the
Bankruptcy Court’s jurlsdlctlon, pursuant to paragraph 34, to
adjudlcate any d1spute between EPA and the Debtors as to whether
a refund is to be made from-the LOC Trust Account. These letters
of cred1t and the proceeds and accrued earn1ngs derived therefrom
are referred to herein as the: LOC Trust Account.

18. At any time after the Effective Date, Shieldalloy _
may request written confirmation from the Un1ted States and New
Jersey that any of the Env1ronmenta1 Projects identified in

paragraph 14 of this SettlementWAgreement'has been completed, and
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demand the appropriate'Refundihmount.in accordance with paragraph
19 below. Such request by Sh1eldalloy shall be accompanied by
ldocumentatlon support1ng 1ts c1a1m that the Env1ronmenta1 Project
lhas been completed. Within s1xty_(60) days of Sh1e1dalloy s
request and demand, EPA’and Ne& Jersey and DOI (as'to wetlands
remediation only) shall each elther (1) conf1rm, in writing,
completlon of the project and- approve the Refund Amount, or (ii)
otherwise not1fy Sh1e1da11oy 1n writing of their respect1ve
pos1t1ons w1th respect to the completlon of such project and the'.
Refund Amount. If the pos1tlon of the Un1ted States or New
Jersey, in their d1scretlon,»1s that such projectghas not been
completed, then that partyshail specify in its responsefthe
reasons why it believes the project has.not been.completedhand
set forth the remaining Work.to be done. EPA and New Jersey and
DOi‘(as to Wetlands remediatioé-only) agree to employ their best
efforts to coordinate their respective reviews of'Shieldalloy's'
request and demand and exped1te the1r respect1ve responses If
the position of the United States is that an ﬁnv1ronmental
Project has not been completed‘ then the d1spute resolution
procedures set forth in. paragraphs 28-36 below shall apply
19. 1In the event that.the United States'and New Jersey

both confirm in writing that an'Environmental Project described
in paragraph 14 abdve has been ccmpleted the Predetermlned Cost

for that project (together w1th ‘the Predetermlned Costs for all

~ other completed projects) shal;hbevdeducted from the Total
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Predetermined Cost>so.as toﬁafp&ve;at~a revised Total
Prede;ermined Cost (the "Revised Predetermined Cost") for the /
remaining-Envi£%nmental Projects. If the Revised Predetermined
Coét‘is less than the sﬁm of thg Joint Financial Assufance Fund
énd the LOC Trust Account.(the Eum of the Joint Financial
Assurance Fund and the LOC“Trust Account sha;l hereinafter be
referred to as ﬁhe "Posted Finaﬁcial Assurance Fundﬁ), then the‘
United States ahd New Jersey sH%lllcauée the excess amount, the
"Refund Amounﬁ," to be refunded to Shieldalioy in a timely manner
such that the Posted Financial Assurance Fund equals the Reviéed
Predetermined Cost. To the extEnt such réfund requires that
letters of credit constituting bérp of the Posted Financial
Assurance Fund be reduced, the ﬁnited States and New Jersey

- hereby agree to the replacement: or reduction of the posted
letters of credit in-accordanCe£With paragraphs 20-22 with
letters of credit in a form ahdéfrom an.institution reasonab1y
~acceptable to New Jersey and,thé United States and in compliance
with applicable regulations.

Thus, for eXample, if?the Total Predetermined Cost is
$25.614 million, the Posted'Finéncial AsSufance Fund is $22.614
million, and the Uﬁited States and New Jersey certify that
Shieldalloy completed the Phase%II Lagoon Closﬁre project (which
has been assigned é dollarvvélué of $5.6 million for financial
assurance purposes only), then the TOtél Predetermined Cost would

be reduced by $5.6 million to arrive at a Revised Predetermined
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CostAof $20.014 million ($25,614,000 - $5, 600 000 = $20 014,000) .

: Because the Posted F1nanc1a1 Assurance Fund would then exceed the

Rev1sed Predetermlned Cost by $2 6 mllllon ($22 614, 000 -
$20,014,000 = $2,600,000), the,Unlted States and New Jersey would
be required to either (i) allow $2.6 million to be refunded to
Shieldalloy in a timely manner, or (ii) allow the letters of-
Vcredit which constitute part o%'the Posted Financial Assufance
Fund, other than the letter of?credit listed in paragraph 16C, to
be reduced or replaced in a'total amount of $2.6 million such
that the Posted Financial Assurance Fund equaled the Revised.
Predetermined Cost. o

20. Except as previded in paragraph 21 below, refunds
of the Refund Amount pursuant to paragraph 19 above upon the
completlon of any of the Env1ronmenta1 Projects shall be made
first from the proceeds of the;LOC-Trust-Account. In the event
that the LOC Trust Account does_not have sufficient funds to
refund the Refund Amount, theiUnited States and New Jersey shall
~cause the remainder of the refund to be made from the Joint
.Financial Assurance Fund first from those items set forth in
paragraph 16A and‘16B (as eleetedABy Shieldalloy) and then,
subject to paragraph 22 below, from the NRC Financial Assurance
Fund listed in paragraph 16C. ’

21. Refunds of the refund amount pursuant to paragraph
19 above upon the completlon of the NRC Slag P11es Remedlatlon

Project shall be made first from the J01nt~F1nanc1a1 Assurance -
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Fund in the order that the acc@unts are listed'in paragraph 16,
provided, however, that no fef%nd shall.be made out of the NRC
Financial ASsﬁ;ance Fund posted.pu;suant to paragraph 16C unless
the NRC, New>Jersey, and the United States certify in writing
thaﬁ the NRC Slag Piles Envirohmental Projeéﬁ has been completed. .
In the event that the Joint Eigancial Assurance Fund does not
have sufficient funds to reﬁuna'the Refund Amount upon completion
of the NRC Slaé Piles Remediation Projett, New Jersey shall céuée
the remainder of the refund to;be made from the LOC Trust
Account; provided all the Environmental Projects listed in
paragraph 14 above are completéd, or,'if they have not been
coﬁpleted; New Jersey in its d;scretion agrees to the.refund from;
the LOC Trust Account. o

22. Notwithsténding§any pfovisioh in ﬁhis Settlement
Agreement, absent the express written»consent ofﬁthe‘NRC,,the NRC
Financial Assurance Fund postea for the.benefi; of the NRC in
connection with paragraph 16C ébove'may only be reduced or
replaced in the event that (i)ythe NRC, New Jersey, and the
United States certify in writing that the NRC Slag Piles
 Environmental Project has béen@éqmpleted, and (ii)'thefothef
conditionsvset forth in ﬁéragf?phs 19 and 20 ébove have been
satisfied. B |
23. To the extent‘tﬁat New Jefsey incurs oversight

costs recoverable under New Jersey or federal law, or EPA incurs

oversight costs not inconsistent with the National Contihgency
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Plan in respect of anyAEhvirohhental Prdject; the Debtors shall
re1mburse the EPA and New Jersey for such costs. To theAextent
that DOI 1ncurs overs1ght, assessment, or restoration and'
planning costs, the Debtors shall reimburse DOI for such costs.
On each occasion that the‘Debtprs reimburse (i) New Jersey or EPA -
for oversight costs incurred ih respect of any Work, or (ii) DOI
for oversight, assessment,‘or‘restoration and planning costs, the
dollar vaiue assigned to future oversight costs for financial
assurance purposes only’in paragraph 14 shall be reduced dollar
for dollar for the amounts re1mbursed (up to a total collective
maximum of $700,000) so as to- arr1ve at a Revised Predetermlned
Cost. 1In the event that the'Rev1sed Predetermined Cost is less
than the Posted Financial AssuranCe Fund, then the United States
and New Jersey shall cause the_excess amount (the "Refund
Amount") te be refunded in accerdance with paragraphs 19 through
21 above. ‘

24. At any time Shieidalloy may replace any cash
depos1ts in the LOC Trust Account w1th a letter of credit in the
equlvalent dollar amount for the benef1t of New Jersey. At any
time Shieldalloy may replaCevaﬂy cash deposits in any of the
accounts'cbmprising the Joint.Financial Assurance Fund -- &ith
the exceptlon of the letter of cred1t descrlbed Ain paragraph 16C
-- with a letter of credit . in the equivalent dollar amount for
the beneflt of New Jersey and tPe United States. Any letter of

credit provided pursuant to this paragraph for the benefit of New
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Jersey or the United States shall be in a form and from an
institution reasonably acceptable to New Jersey and/or the Un1ted'
States, and shall comply with appllcable regulatidns. Debtors
shall not be permitted to drawjdown on, replace, reduce,~or
withdraw monies from the»Posteé Financial Assurance Fund except

'

as specifically authorized ih this Settlement Agreement.

s e

25. Shleldalloy shall forego its right'of
- reimbursement for what was known as the Phase I Lagoon'Closure,
which has already been completed. |
26. In the event that a decommissioning plan relating
to'the Newfield site is approved by the NRC and the NRC requires
Shieldalloy to provide additional or separate,financial assurance
for the NRC_Slag Piles Remediation Project which is identified in
paragraph 14 of this.Settlemené Agreement, then for purposes of
calculating the Refund Amount as described in paragraph 19 above,
the Posted Financial AssurancetFund will be increased by the
‘additional financial assuranceﬁactually pnrohased or acquired by
Shieldalloy pursuant to any deoommissioning plan up to a maximum
of an additional $4;25 million. In addition; the U.S and New
Jersey agree that any additional financial assurance required by
the NRC may, at'Snieldalloy’sloption, reduce the Joint Financial
Assurance Fund required pursuant to Seotion 16A and 16B (up to an
aggregate of $4.25 million),‘and the U.S. and New Jersey agree to
release or refund an amount eomallto‘such financial assurance

provided for the benefit of the NRC, to the extent funds are
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available, at the time such add1t10na1 f1nanc1a1 assurance is
provided to the NRC'. ) |

27. Nothlng in thlerettlement Agreement is 1ntended
to preclude any decision by the NJDEP or EPA or DOI (as to
wetlands remediation only) to reduce‘or change the form of
financial assurance for the;Neﬁfieid.siteAunder applicab;e;New
Jersey or federal financial assurance.regulations or guideiines,
subject tc the‘agreementpof NJPEP and EPA.

27A. Notwithstandingithe“foregoing, if, on a semiahnual
basis, the Total Predetermined‘Cost is less thah the Posted
Financial Assurance Fund‘by.regson of'the accrual of earnings ch
such fund or otherwise, a Reﬁuﬁd shall be made to Shieldalloy as
set forth in paragraphs 20, 21, ahd322<of this‘Agreement.
Earnings on the Joint Financiai Assurance Fund and the LOC Trust
Account that are refundable_shall begin to accrue as of the date
" of substantial consummation of the Plan. 'Untilhthar date,
vaccrued earnings shall remain a part‘of:the Joint Financial
Assurance Fund and the.LOC Trust Account.

| DISPUTEfRESOLUTION

28. Unless otherw1se expressly prov1ded for in this
Settlement Agreement, the d1spute resolution procedures provided
in paragraphs 28- 36 herein: shall be the exclus1ve mechanism to
resolve disputes arising between the Debtors and the EPA under or

with respect to this Settlement Agreement. However, the
. S :

proCedures‘set forth in paragraphs‘28-36 shall not apply to
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actions by EPA to enforcetobliéations of the Debtors that have
not been disputed in accordance with paragraphs 28-36.

29. g%ny dispute whiéh arises between the Debtors and
the EPA under or with respect to this Settlement Agreement shall
in the first instance be the snbject of informal negotiations
between the parties to the dispute. The period for:informal
- negotiations shall not exceed tﬁenty (20) days‘from the time the
dispute arises; unless it is:modified by written agreement of the
parties'to theydispute The dispute shall be cons1dered to have
arisen when one party sends the other party a written Notice of
Dispute.

© 30. In the event that the parties cannot resolve a
dispute by informal negotiations under paragraph 29, then the
position advanced by the EPA shall be oonsidered‘binding unless,
within fifteen (15) days afterithefconclusion of the informal
negotiation period, the Debtors invoke the formal dispute
resolution procedures by serVing EPA with a written Statement of
Position on the matter in dispute, including, but not limited to,

R _
any factual data, analysis or opinion supporting that position
and any supporting documentation relied upon by the Debtors.
| 31. Within fifteen (15) days after receipt of the
Debtors Statement of Position,fEPA‘will serve on the Debtors its
Statement of Position, including, but not limited to, any factual
data, analysis, or opinion supphrting-EPA)s position and all

supporting documentation relied upon by EPA. Within ten (10)
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‘days after receipt of EPA'’s Stgtement of Position, the Debtors
may'submit a Reply. ‘

32. ;%PA shall maintgin'an administrative fédord of the
dispﬁte which shall containvali Statements of Position, any
Reply, and the supporting doéuﬁénta;ion submit;ed by both |
parties. Where appropriate, EPA may allow submission'of
supplemental Statements of Posiﬁioﬁ by the parties to the
dispute. |

33. The Director of!the Waste Management Division, EPA
Regioh 2, will issue a final.aéministraﬁive decision (the "Finall
Decision") resolving the'dispuée based on the administrative
record described in'paragraph 32t The Final Decision shall be
binding upon the Debtors, sUbjecﬁ only to the Debtors' right'to
seek judicial review pursuant to paragraph 34 below.

34. The Final Decis%gn shall be reviewable by the
United States Bankrﬁptcy Couftifor the Southern District of New
York, provided,.however, that ﬁhe Debtors ﬁust'file a motion
requesting judicial review of the decision with the Bankruptcy
Court and serve it on all paftiés within fifteen (15) days of
reéeipt of the Final Decision. %The motion shall include a-
description of the matter 'in di?pute, the efforts made by the
parties to resolve it, the relief'ﬁequested, and the schedule, if
any, wi;hin~which the dispute mhst'be resolved to ensure‘orderly‘

implementation of this Settlement Agreement. In proceedings on
o . i }

any dispute gdverned by this pa%agraph, the Debtors shall have
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the burden of demonstrating that the Fihal Decision is arbitrary,
capricious or etherwise-not in{accordence with‘law. Judicialv
review of the ginal Decision sﬂall be based on the administrative
record. " |
35. This Settlementihgreementvshall not .add ‘to cf

subtract from the right of the /Debtors to dispute the validity of

the provisions of the RODs issqed in connection with the Sites.
36. The invocation ef the fofﬁal dispute resolution

procedures under paragraphs 28-34 of this Settlement Agreemeht
shall not extend, postpone ot effect in any way any obligation of
the Debtors under this Settlement Agreement that is not directly
in dispute, unless EPA or the éankruptcy Court provides
otherwise. : |

- 36A. Any dispute between Debtors and New Jersey
concerning issues regarding the LOC Trust Fund, whether any
Environmental Project is completeﬂ-and whether a refund is to be
made from the.Joint Financial ésshrance Fund or the LOC Trust
Fund, shall be resolved as profided.in the NJ ACO. The dispute
resolution procedures set fortg‘in paragrabhs 28-34 of this
Settlement Agreement and any resolhtion of a dispute thereunder
shall not be binding on New Jetsey. Nothing in this paragraph
shall affect the dispute resolution procedures set forth in
paragraphs 28-36, includinérthegBankruptcy Court’s jurisdiction,

pursuant to paragraph 34, to adjudicate any dispute between EPA
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and‘the Debtors as to whetheria refund is to be made from the LOC

Trust Acéount.
;ROVISIONS IN THE EVENT OF A DEFAULT
~37. The Joint Finanéial Assurance Fund shall be

subject to draw down and/of Withdrawal by New Jersey or the
United States to be used for the purpose of remediatingvand
restoring the Newfield site in:the event that New Jersey or the
United States certifies in wriFing that Shieldalloy has failed to

perform its obligatiohs under éhe NJ ACO, an NRC-approved
| decommissioning plan for the‘Néwfield Site,,and/or any other
judicial or administrative order then in effect with réspect to
the remediation or restoratidn;of the Newfield site, provided,
‘_however, that the proceeds of ?he account listed in Paragraph 16C
above shall not be‘subject to draw down or witﬁdraﬁal without the
express written consent of the NRC. |

COVENANT NOT TO SUE AND RESERVATION OF
RIGHTS; BANKRUPTCY DISCHARGE

38. Except for thosé:élaims specifically settled
pursuant to paragraphs 7, 8 and?9 of this Settlement Agfeement,
Shiéldalloy's enVironmentél lia%ilities at the Newfield site,
including its liability to the Uhited States and New.Jeréey,
shall be excepted from discharge and shall pass through .
Shieldalloy’s Chapter 11 case upaffécted. The Plan of
Confirmation or the Order confi#ming the Plan shall contain a

provision identical to this paragraph 38. The parties agree that
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the post-confirmation date‘rggponse costs claims of the United
States and New Jersey égainst?Shieldalloynare not being settled-
under this Setglemenﬁ Agreement.

39. Except fdrkthoééycléims specifically settled
pursuant to this Settlement.Agfeement, Shiéldalldy's
environment&l liabilities at"the Cambridge site, to the United
States, shéll be excepted fromvdiécharge ahd,shaliApass through
Shieldalloy’s Chapté;,ll case'unaffected. The Plan of
Reorganizgtion or the‘Order cohfirﬁing the Plan shall contain a
provision identical to this paragraph 39.

‘40! It is.agreed'éna uﬁderstood that the Prede;ermined
Costs as identified in paragraph 14 of this Settlement Agreement
in no way constitute a cap or iimitation on Shieldalloy’s
continuing obligations to comply with étate and federal
environmental laws or with tpeiNJ ACO. ’

41. Except as specifically provided in paragraphs 7(g)
and 7(1) of this Settlement Ag#eement, ;he United‘States and‘New
Jersey reservés all rights the} may have against the Debtdrs
under existing law or the law as it may be amended, to compel the
Debtors to cleanup and/or remeéiate any hazardous éubstancés and
pollutants known or subsequently discovered at the Newfield site,
and/or. recover the United Stat%s”‘or New Jersey’s response costs,:
oversight costs and natural fesource damages, if any, associatéd

therewith; provided, however, ﬁhét nothing contained in this
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Settlement Agreement shall broaden or llmlt the d1scharge granted
to Metallurg pursuant to sectlon 1141(d) of the Bankruptcy Code
42 . Except as spec1f1cally provided in paragraph 7 (h)
of this Settlement Agreement the Unlted States reserves all
rights they may have aga1nst the Debtors under ex1st1ng law or
‘the law as it may be amended to compel the Debtors to cleanup
and/or remed1ate any hazardous substances known or subsequently

r
d1scovered at the Cambrldge.s1te, and/or recover the United

'States’ response costs, if‘any@ assoc1ated therew1th provided,
however, that nothing contalned 1n this Settlement Agreement
shall broaden or limit the discharge.granted to Metallurg
pursuant to section 1141 (d) ofﬂthe Bankruptcy Code.

43. Except as other?ise provided for herein, the terms
of this Settlement Agreement do not constitute a release of
Shieldalloy or any prior or suhsequent owner or operator of the
Newfield or Cambridge sites from’any other liability under any
state or federal environmental:laW' decree, or order, for the
assessment, cleanup, remediation, correction or other response to
any condltlon at the Newfleld or.Cambrldge sites that exlsts now,
will exlst 1n the future, or was created before Sh1eldalloy took
ownersh1p of the Newfield or Cambrldge sites. Nothlng in this
 Settlement Agreement shall release‘Shieldalloy or a subsequent

owner or operator of the Newfield or Catbridge sites from

complying with applicable stateiand federal environmental laws.
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44;.'Shieldailoy aqrees that alIvresponse costsfclaims
~1ncurred or to be incurred postconflrmatlon by the United States
in connection w1th the Newfleld and Cambrldge s1tes shall be
'entltled to admlnlstratlve prlorlty in a subsequent Chapter 7 or
11 bankruptcy case of Shleldalloy "

45 .. Shleldalloy agrees ‘that all response costs clalms‘
incurred or to be 1ncurred postconflrmatlon by New Jersey 1n
connection with the Newfield s1te shall be entltled to
“administrative priority 1n a‘subsequent Chapter 7 or 11
bankruptcy case of Shleldalloy |

b
1

46. The Jolnt Flnanclal Assurance Fund shall be held
in trust for the benefit of the Un1ted States’ and New Jersey, and
the LOC Trust Account shall be held in trust for the benef1t of
the NJDEP and both accounts shall be excepted from the Debtors'’
.bankruptcy estate or in any subsequent bankruptcy case,‘except to

the extent the Debtors are entitled to any refunds therefrom

pursuant to paragraphs 181and119wabove In the event of a

iF‘ ’ ’
subsequent bankruptcy, any d1spute as to whether a refund is due

is to be determ1ned between EPA and the Debtors pursuant to the
dispute resolutlon prov1srons here1n, and- between New Jersey and
the Debtors pursuant to the'NJ:ACO In the event the Debtors
file a subsequent bankruptcy case, the Joint Financial Assurance
Fund shall be subject to draw down and/or withdrawal by New
Jersey or the United States. and the LocC Trust Account shall be
subject to draw down and/or w1thdrawal by New Jersey to be used
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for the purpose of remediating;and restoring the Newfield site,
provided, however, that the proceeds of the account listed in
Paragraph 16C ;béve shall not be subject to draﬁ_down or
Withﬁrawal without the express‘writteh consent of the NRC. It is
agreed and understood that the Joint Financial Assurance Fund and
the LOC Trust Account are held: in trust exclusively for the
purpose of remediation and restdrétion of the Newfield‘site.

47. 1In the event that this Settlement Agreement is
approved by the Bankruptcy Court and the Pian of Reorganization
is confirmed and consummated, the United States and-New'Jérsey
will not object to Metallurg'béing granted a discharge pursuant
to section 1141(d) of the Bankfuptcy Code. Nothing in this
Settlement Agreement shall broédeﬁ or limit the_écope of that
discharge.

48. Nothing in thisﬁSettlement Agreement shall
consﬁitute a 1imitation on Shiéldalloy's obligation to comply
with the complete termé of.the§NJ:ACO or any other existing or
future state or federél admini%trative or couft Qrder or decree
relating to the Newfieid éite.z

49. The Debtors’.ang the ﬁnited“States;‘entry into
this Settlement Agreement isjcbnditiOned on the entry of a final
Consent Order in the action enEi;led State of Ohio v. Shieldalloy
Metallurgical Co.; Guernsey Coﬁnty Court of Common Pieas, Case

No. 95-CvV-242.
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50. Nothing.in'this Settlement Agreement shall be
construed to affect the’NRC’s{regulatory:authority over the
Newfield site gr the Cambridgevsite, including, but not limited
to, the NRC’s authority relating to the decommissioning of the
Sltes, and the NRC’s authorlty to require Shleldalloy to post
separate financial assurance,.above and beyond the amounts set
forth in this Settlement Agreement.

51. Debtors agree not to assert any claims or causes
of action agalnst the New Jersey Spill Compensatlon Fund or
against the United States, or¢1ts contractors or employees, with
respect to Prepetition and Postpetition Claims, including but not
limited to: ‘

i) any direotvor indirect claim for reimbursement
‘from the EPA Hazardous Substance Superfund establlshed by 26
U.S.C. § 9507, based on sectlons 106 (b) (2), 107, 111, 112, or 113
of CERCLA, 42 U.S.C. §§ 9606(b) (2), ?607, 9611, 9612, or 9613, or
any other provision of‘law; aﬁa |

| ii) any claims arlsing out of the response actlons at
the Sltes for which the Un1ted States’ Prepetition and
Postpetition claims were incurred

52. Nothing in. th1s Settlement Agreement shall be

deemed to constitute approval or preauthorization of a claim

within the meaning of Sectlon 111 of CERCLA, 42 U.S.C. § 9611, or

40 C.F.R. 300.700(d).
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53. In any subsequant administrative or judicial
proceeding'initiaﬁed by New”JérSéy, the United States’oryany
agency of the,Gnited Staﬁes,.ﬁoi injunctive relief, recovery of
reéponse‘casts, or other apperriate relief relating to the
Sites, Debtors shall noﬁ assegt, and may not'maintain,.ahy
defense or claim based upén_tﬁe priﬁciples of waivér, res
jgdicata,'collateral estoppel,;issue preclusion, claim aplitting,
or other defenses based upon any cbntention that the claims
raised in the subsequent proceFding were or should have been
brough; in the instant case; pfovided, however, that nothing in
this paragraph: (1) affects‘the settlement of the Prepetition
aﬁd Postpetition Claims specifically settled pursuant to
paragraph 7 of this Settlement; Agreement; and (ii) affects
Metallurg’s right to raise thegdischarge_granted.to it pursuant

to section 1141(d) of the Bank:uptcy Code as a defense in any

a
¥

subsequent proceeding before an agency or court of cdmpetent
jurisdiction..
‘PAYMENTS MADE PUR$UANT TO THIS AGREEMENT
54.  Payments to”be made under this Settlement
Agreement on account of EPA’S and DOI’s response cost claims
pursuant to paragraph 7 and thé Civil Penalty Claim pursﬁant to
paragraph 8 shall be made by cﬁeck made payable to the "United

States of America" and sent to:
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Chief, Environmental Protection Unit
United States Attorney’s Office
Southern District of New York.

100 Church Street, 19th floor

New York, New York 10007

At the time of any payment of EPA’s response cost
claims relating to the_Newfleld S1te pursuant to paragraph 7,
Shieldalloy shall send notice ithat such payment has been made to:

U.S. EPA Region II |, ° |
Emergency and Remedial Response Division
- New Jersey Remediation Branch
Southern New Jersey Remediation Section
Attn: Sh1e1dalloy Superfund Site Remedial Project
Manager . X

U.S. EPA Region II .
"Office of Regional Counsel
New Jersey Superfunderanch
New Jersey Superfund: Section
Attn: Shieldalloy Superfund Site Attorney

At the time of any payment of EPA’s response cost
claims relating to the Cambridge site pursuantvto paragraph 7,
Shieldalloy shall send notice that such payment has been made to:

U.Ss. EPA'Region v

77 West Jackson Boulevard

Chicago, Illinois 60604-3507

Attn: Shieldalloy Superfund Site Attorney

At the time of any payment of DOI’s claims pursuant to
paragraphv7,‘Shieldalloy shall |send notice that such payment has
been made to:

Ms. Teresa Tancre

Fish and Wildlife Service

Division of Finance

4401 N. Fairfax Drive, Suite 380
Arlington, VA 22203 .
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55. Payments of the NRC's licensing fees claims
pursuant to paragraph 7 shall be made by check payable to the
"Nuclear Regulatory Comm1531on" and sent to

Ms. Diane B. Dandois:

‘U.S. Nuclear Regulatory: Comm1551on

Office of the Controller

2 White Flint North

11545 Rockville Pike:
Rockv1lle MD 20852

56. Payments to be made under this Settlement.
Agreement on account of EPA’S oversight costs bursuant to
paragraph 23, shall be made by?check made payable to "EPA
Hazardous Substance Superfund.f - Each check shall reference the
name and address of the party making payment, the Site name; the
docket number for this action,iand the United States Attorney’s
Office Case Number and shallibe»sent to:

EPA - Region II‘

Attn: Superfund Accounting

P.O. Box 360188M
Pittsburgh, PA

At the time of such?payment, Shieldalloy shall send
notice that such payment has been made to:

U.S. EPA Region II .

Emergency and Remedial Response Division

New Jersey Remediation Branch

Southern New Jersey Remediation Section .

Attn: Shleldalloy Superfund Slte Remedlal Project:
Manager :
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" U.S. EPA Region II

Office of Regional Counsel

New Jersey Superfund.Branch

New Jersey Superfund’ Section

Attn: Shieldalloy Superfund Site Attorney

57. Payments to be made under this Settlement
Agreement on account of DOIfs oversight, assessment, or
restoration and planning costs ! pursuant to paragraph 23, shall be
made by check made payable to "Department of the Interior." Each
check shall reference the name and address of the party making
payment, the Site name and location, fund account number 14X5198,
the docket number for this action, and shall be sent to:

Fish and Wildlife Service

Division of Finance

North Fairfax Drive

Room 380

_Arlington, VA 22203

RETENTION OF RECORDS

58. Until 10 years after the effectlve date of thlS
Settlement Agreement Debtors shall preserve and retain all
records and documents now in tpelr possession, custody or
control, or which come into their possession, custody or control,
that relate in any manner to response actions taken at the Sites
or to the liability of any person fer response actions conducted
and to be conducted at the Sites, regardless of any corporate
retention policy to the contrary. This shall not supersede the

document retention requirementsi in the NJ ACO, and such

requirements shall remain in effect.
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59. After the coﬁclﬁsion of the document retention
périod in the preceding paragréph, Debtors shall notify the
United States gnd the State ofiNew Jersey at least 90 days pridr
Ato the destruction of any such‘records or documents, and; upon
request by the United States or the State of New Jersey, Debtors
shall deliver anylsuch recordsidr~documents to the_Uni;ed States
or‘;he‘State.of,New Jerééy}"bébtors may assert that certain
documents, records, or other ihformation are privileged under the
attorneyfclient privilege or‘a?y,qpher privilege recognized by.
federal or state law. If Debtérs‘assert such a privilegé,'they'
shall provide the United Stateé and New Jersey with the
following: 1) the title of the}document, record, or information;
2) the date of the document, r%cord, orvinformation; 3)‘the nahe
and title of the author of the*document, fecord, or information;
4) the name and titie of each éddressee and recipient; 5) a
description of the subject‘matéer of the document, reéord or
information; and 6) the privilége asserted. If a claim of
privilege applies only to a poftion of a document, the document
shall be provided to the Uniteé_States and the State»of New
Jersey in redacted form to mask-only-the privilegéd information.
Debtors shall retain ail records and documents that they claim to
beiprivileged until the United‘?tates and the State of New Jersey
‘have had a reasonable opportuniiy to dispute the privilege claim.

60. By signing this Settlement Agreement, Shieldalloy

and Metallurg each certifies individually fhat, to the best of
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its knowledge and beiief, it hgs fully complied in all material'
respects with any and all reQuesté from the United States and New
Jersey for infgrmation regardihg the Sites.
NOTICES AﬁD SUBMISSIONS

61. Whenever, under,the terms of this Settlement
Agreement, written notice is rgquired tq be given, or a report or
other’ document is required to Lé sent by oﬁe party to another, it
shall be directed to the indiv%duals at the addresses specified
below via U.S. certified mail,ﬂreturn receipt requested, unless
those individuals or their suceessors give notice of a change of
address to the other parties iﬁ writing. All notices and
submissions shall be considered effective upon receipt, unless
otherwise provided. Except as. otherwise provided in this
Settlement .Agreement, written ﬁotice as specified herein shall
constitute compiete satisfactipn of any written notice

. requirement in the Settlement Agreement with respect to the

United States, EPA, DOI, New;Jérsey;‘NJDEP, and the Debtors,

respectively:
" .
a. As to the State of New Jersey:
)
b. As to the Unlted States of America:

The Unlted States EPA

Office of Reglonal Counsel

" 290 Broadway

New York, New York 10007

Attn: Shieldalloy Site Attorney
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The United States EPA

Office of Regional Counsel

Emergency and Remedial Response
4 Division

290 Broadway

New York, New York.10007

Attn: Remedial Project Manager

[
United States Attorneys Office
Southern District of New York
100 Church Street
New York, New York 10007
Attn: Ch1ef Env1ronmental Protection Un1t

c. As to the Debtors-

Shleldalloy Metallurglcal Corporatlon

P.O. Box 768

12 West Boulevard

Newfield, NJ 08344

Attn: Envirdnmental Manager

Weil, Gotshal & Manges LLP

1615 L Street N.W. Suite 700

Washlngton DC 20036

Attn: Dav1d Berz, Esqg.

LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
62. The United States agrees that notice of this

Settlement Agreement shall be éxpeditiously published in the
Federal Register in accordance with CERCLA section-122(i); 42
U.S.C. § 922(i), and that publi'c comments, if any, will be taken
and considered during the requlred 45 day notice and comment
period. The United States reserves the rlght to withdraw or
withhold its consent‘to the Settlement Agreement if the public

-

comments disclose facts or considerations which indicate that the

Settlement Agreement is inappropriate, improper or inadequate.
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63. The Debtors shail,réquest that this Settlement
Agreement be approved by the Bankruptcy Court pursuant to the
order'éonfirmigg the Debtors? Plén of Rebrganizétionl
| 64. If for any reason (i) the Court by Final O;dér
should decline to approve this Settlement Agreement, (ii) ?he
Settlement Agreement is withdrawn by .the Uni;ed,States’as.?
provided in paragraph 61, (iii);the'Settlement Agreement is not
approved by a Final Order, or (iv) the Chapter 11 Cases:are
dismissed or converted to cases under Chap;er 7 of the Bankruptqy
Code before the effective date of a Plan of Reorganization: (a)
this Settlement Agreement shall be null and void and the parties‘
shall not be bound hereunder or under any documents executed‘in
connection hérewith; (b).the parties shall have no liability ﬁo
one another arising out of or in connection with this Settlement\
Agreement or under any décuments‘executed in connectioh'hergwith;,
(c) the Federal Proofs of Claim shall not be déeméd to be.
‘diséharged and the Debtors may, unless the Chéptef 11 Cases‘are
dismissed or converted to caseévundef'Chapter 7 of the Bankruptcy
ACode, filé objections and/of‘file,a motion for eStimatién 6f‘sucﬁ
claims (which the UnitediStates»may oppose) ; (d) tﬁe Néw-Jersey
Proofs of Cléim shall nbt,be deemed to be discharged and the
Debtors may, unless the Chapter 11 Cases are dismissed or |
converted to cases under Chaptér'7'of the Bankruptcy Codé; file
objections and/or file a motibn for»estimatiOnbof such'claimsv

(which New Jersey may oppose);  (e) this Settlement Agreement and
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any documents prepared in connection herewith shall have no
- residual or probative effect-d: value, ahdiit shall be as if they
.héd never beénﬁ%kecutéd; andhfff'this Settlement Agréement, any
statements made in connection with settlement discussions, and
‘any documents prepared in cdhnection herewith may not be.used as
evidence in any litigation befWééﬁ ﬁhe'parties.t

65. The Debtors shalI not propose any ‘Plan of
Reorganization or take any other action in the Chapter 11 Cases
that is inconsistent with the terms and provisions of ﬁhis
Settlement Agreemént. The United States and New Jersey reserve
vall of their rights to object‘to any Plan of Redréanizatioh filed -
by the Debtors, except that fhe United States and New Jerséy
agree that they will not object tb any provisions in the Planvof
Reorganization that are consis;ent with this Settlement |
Agreeﬁent} | | _

’INTEGRATION:AND COUNTERPARTS

66. This Séttlementhgreement»and any- other documents
to be executed in connection:herewith constitutes the éole‘and
complete agreement of the parties hereto with respect to the
matters addressed herein, and'éupgrsedes any prior understandingé
or‘oral or written agreemehté ¢onéérning the subjéct'ﬁétters of
this'Settlement Agreement .- Exéept as otherwise providéd herein,
it is understood anﬁ agreed‘that this Settiement Agfeement does

not supersede the NJ ACO. - This Settlement Agreement may not be
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~ amended except by a writing Siéﬁed'by the party or parties sought
to be bound thereunder. | -

67. °1'I‘his Settlement Agreement may be executed in
counterparts each of whichvshall éonstitute an original and»all
of which shalllcohstituté one,and the same agreeﬁent.

RETENTION OF JURISDICTION .

68. Except as providéﬁ_below with respect to the NJ
ACO and the LOC'Trust‘Accounﬁ,.the United States Bankruptcy Court
for the Sqﬁthern District of New York shall retain exclusive
jurisdiction of the subject méttef of this Settlementhgreement
and the parties hereto for the‘duration of the terms and
provisions of this Settlemént-Agreement with respect to the (i)
dischargeability of any claims referred to under this Agreement
and (ii) any issues with'respeétvto the Joiﬁt Financial Assurance
Fund for the purpose of eﬁabling any of the parties to apply to-
the Court, in accordance with,thé disputé resolution procedures
set forth in paragraphs 28-36 for such further order, direction
and rélief as may be neceSsary;or'appropriate for the
construction or interpretationfof the foregoingbmatters under
this Settlement Agreement qf to effectuaﬁe or enforce compliance
with its terms.  The New'JerseY'Superior Court shall retain
exclusive jurisdictibn.cver any issues that may arise with
respect to the NJ ACO and the LOC Trust Account. With the
exception of the dischafgeabilify'bf claims referred to under

this Settlement Agréement} this Settlement Agreement does not
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confet jurisdiction on»the Bankrubtey Conrt for the Southern
District of New York over the Debtore’ obligatibnjto remediate or
otherwise addrgss envirenmental violations at the Newfield site.
Any dispute between the Debtors and New Jersey concerning the LOC
Trust Fund, whether any Env1ronmental Project is complete,
whether a refund is to be made from the J01nt F1nanc1al Assurance.
Fund or the LOC Trust Account and the nature - and extent of the
Debtors’ obligations under the NJ ‘ACO, shall be resolved as
provided in the NJ.ACO. Nething‘in this paragraph shall affect
the dispute resolution procedures set forth in paragraphs 28-36,

including the Bankruptcy Court’s jurisdiction, pursuant to

49

" NYP505...:\40\63140\0003\180\AGRN225L.226 '



paragraph 34, to adjudicate any dispute between EPA and the
Debtors as to whether a refund is to be'made from the LOC Trust

. , 9
Account.

THE UNDERSIGNED PARTIES ENTER INTO THIS SETTLEMENT AGREEMENT FOR
THE STATE OF NEW JERSEY:

THE UNDERSIGNED PARTIES ENTER INTO THIS SETTLEMENT AGREEMENT FOR
THE UNITED STATES OF AMERICA:

THE UNDERSIGNED PARTIES ENTER INTO THIS SETTLEMENT AGREEMENT FOR
THE DEBTORS: ‘ . '

‘SO ORDERED:

United States Bankruptcy Judge
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'~ FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION II

BY:

JEANNE M. FOX

Reglonal Admlnlstrator

Region II

U.8. Env1ronmenta1 Protectlon Agency

DATED:




